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JUSTICE AND PROGRESS 1 

THE conception of justice is grounded in the compromise of con- 
flicting ends. It arises in the midst of a many, out of the 
bendings and insistencies of more or less antagonistic wills ; indeed, 
justice is the essential virtue and the proper excellence of a plural- 
istic world. Whether it be regarded as an equality of privileges 
or of rewards, or, with Plato, as a harmony of interests, justice in 
every case gets its meaning from adjustments of real or putative dis- 
sensions : the just judge is a mediator of mutually exclusive aims ; 
the just man is one who is able to subject his own will to a reason 
which can see eye to eye with his fellows. 

Thus, adjustment, harmonization, concordance, are the product 
and character of active justice ; while its correlative passive quality 
is the virtue of obedience, — obedience to law, human or divine, the 
recognition and observance of rights. Each of these qualities, active 
adjustments and passive obedience, implies surrender or at least de- 
viation of purpose and aim. They are qualities which presuppose a 
unity not completely unified, an organism not yet perfected, within 
which discontinuous interests actively quarrel or passively succumb. 

Obviously, the conception of justice is founded in the recognition 
of conflicting interests, conflicting ends and aims. So also the ad- 
judications in which justice finds its expression are adjudications of 
ends and aims. The whole idea falls within the domain of teleology, 
and clearly its interpretation must be teleological. 

Yet here there enters in a nice distinction. The teleology of 
which justice is the form is not of the simple and elegant philosoph- 
ical type; it does not represent a direct playing of the imperfect 
reality into the perfect pattern, of the hampered present into the 
competent future; it has no logical smoothness, no mathematical 
inevitability. Rather, its progressions are by jolts and hitches; its 
wisdoms are insecure; and its previsions are glamored with uncer- 
tainties. It is by no accident that the image of justice is blindfold ; 
she is a fumbler in the dark after the true way. 

Let us consider the material factors of her activity. First, there 
is the conflict of ends and aims; and this conflict is always realistic: 
it is the result of the actual encounter of definite projects in course 
of conscious execution ; it is a matter of fact, and the factual agen- 
cies are concretely combative human wills, each with its purpose 
clear-cut and its resources of thought pragmatically applied to this 
purpose. Second, there is the adjudication of interests. But it is 
perfectly plain that this adjudication is and can be made upon no 

1 Read at the joint meeting of the American and the Western Philosophical 
Associations at the University of Chicago, Dec 28, 1914. 
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such realistic grounds as condition the conflict. It is and must be 
putative, in character — that is, divorced from organic fact. The 
interests which the adjudication defines are not the conscious ends 
of the conscious actions of litigous men; they are judicially deter- 
mined and judicially defined — that is, in deliberate disregard of 
pragmatical states of mind. The adjudication expresses no end that 
is sought, but one that ought to be sought ; and hence it becomes an 
expression of rights, not of facts. It is this peculiar separation 
of the judicial from the pragmatical mind, of the intellect from the 
will, which gives to justice its character of uncertainty and divaga- 
tion; ends are defined, but no impulses are created for their real- 
ization. 

What, then, can be the sanction of these abstract rights which are 
proclaimed to be the governors of conduct and whose ministration 
is named justice ? . . . Let us first recapitulate the tokens of a right. 
(a) A right is a prospect, not a status, — moral values lie not in 
possessions, but in uses. (b) It is a prospect which is (1) realized 
in no individual consciousness, and is, hence, ill-defined, or is (2) 
realized only in a judicial, third-party consciousness, and has, hence, 
no impulse to execution, (c) It is thus essentially theoretic; it can 
never be concrete (in an active world), (d) And it derives its theo- 
retic intelligibility just from the fact of its detachment from action : 
its sanction is abstract reason. 

The sanction of rights is reason; but we are obviously little ad- 
vanced by such a conclusion unless we can show upon what founda- 
tions this reason establishes itself. Here it seems clear that we must 
draw our inferences, as we should in a science, from the usages of 
the reason involved. We must consider the custom of judicial 
thought and infer therefrom the logic of justice. 

From such a point of view there may be discriminated three gen- 
eral maxims, or axioms, underlying this type of thought, and form- 
ing, as it were, the presuppositions of the logic sought for. I would 
state these axioms as follows : 

1. Justicial reason must be teleological in form. That is, it must 
be concerned with final causes, and must be organized with reference 
to ends and aims recognized as authoritative by the judicial mind. 
This means that it must be temporal, historical, biological, if you like, 
in character; and conversely, it means that this reason can not rest 
upon structural analysis of society. The legal instinct for precedent 
is warranted by the temporal character of justice; and it is quite 
fantastical to suppose that sociology can ever replace history in the 
interpretation of law. 
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2. Justicial reason must define attainable ends. It is the common 
sense of mankind that a just adjudication of conflicting interests 
must substitute for the desires denied other realizable desires, com- 
mended in their stead. It is no portion of justice to be merely nuga- 
tory ; wherever it denies present attainment, it must point the way to 
new possibility. I am aware that vengeful or punitive justice might 
be regarded as an exception to this rule, but only, I think, when a 
partial view is taken of the conflict involved — it is the irreconcil- 
ability of the wicked, rather than his wickedness, which is pun- 
ished. Furthermore, the conception of justice as punitive disappears 
with the growth of enlightenment ; and again it is not a little curious 
that society invariably feels that justice is better done where the 
criminal acquiesces, by confession or otherwise, in his own punish- 
ment. Certainly, in all that is fundamental, justice is conceived as 
a reformatory process, expurgating only in order better to create. 

3. Justicial reason rests upon the assumption that all proper 
desire is for the good. It is not enough that judicial decisions define 
ends, and ends that are attainable ; they must also be ends felt to be 
good. This is without prejudice as to the definition of the good ; for 
I think it holds for all conceptions of value. Historically, and for 
the analysis of justice, such conceptions might be thrown into two 
general types, of which the first finds the essence of goodness in mor- 
tal life and human ends, while the second discovers it only in the 
desire of a will for which human conditions are transcended and mor- 
tal purposes are incidental. To the first type would belong the 
classical conception of an earthly imperium collectively created by 
mankind, as the supreme good; or, again, the humanitarian notion 
of individual happiness distributively apportioned; or, yet more 
modern, the Nietzschean notion of an evolutional aristogony pro- 
ducing its supermen to be the bliss of a new idolatry. To the sec- 
ond type would belong all transcendental and cosmical justifications 
of the world, which are so often, as is Neo-Platonism and Buddhism 
and Christianity, pessimistic of merely mortal possibilities. But 
whatever the conception of goodness or whatever its philosophical 
emplacement it is still the key to all justification ; whether the legis- 
lator and the judge be an archon of an earthly city or a divine ruler 
of the universe, he must raise his eyes to the pattern of the good in 
his administration of justice. 

If we hold in one view these axioms of justicial reason — first, that 
it be temporal and teleological, second, that it define practicable ends, 
and third, that these ends be confessedly good, — there will emerge, 
I take it, the single philosophical assumption upon which they all 
rest. Law in human institutions is not an expression of belief in the 
uniformity of human nature, as natural law is an expression or belief 
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in the uniformity of physical nature ; it is not an analysis of struc- 
ture : rather, it is an expression of faith in the indefinite melioration 
of man's nature, in his progress toward perfection. Whether this 
progress he conceived as a betterment of states or an evolution of 
types, as the slow round of the wheel of existence or as a soul's 
parlous pilgrimage of the flesh, man is in every case a viator, a way- 
farer, whose uncertain advance is guided by the beacon of the Good, 
whose errancies are punished by its obscuration. Rights exist only 
as special illuminations of goodness ; laws only as guides to rectitude. 
And law and right and justice alike find their fundamental sanction, 
their ultima ratio, in the assumption of human progress. 

The assumption of human progress is to the logic of morals what 
the assumption of the uniformity of nature is to the logic of science. 
Like the assumption of uniformity it is unprovable, and as in the 
case of the assumption of uniformity there are many facts of ex- 
perience that appear to go against it. Both assumptions are, in 
fact, articles of faith ; neither is obvious fact, and neither rests upon 
compelling reason. Nevertheless, each is the foundation for all the 
rationality that is possible in a whole department of human thought 
— the assumption of uniformity in the structural analysis of the 
world, the assumption of progress in its teleological analysis. Science 
and morals respectively are the births of these two great fiducial 
articles of thought. 

But how, it may be asked, is such a remote generalization as faith 
in progress to be applied to the actual administration of justice in a 
concrete and contentious human society? The question is answered 
by the historic fact. Just as the natural sciences advance by the 
method of trial and error, hypothesis and approximation, with the 
assumption of uniformity as their lode-star, so morals, following the 
hypotheses of justicial reason, make their advances by the method of 
trial and error, governed by the constant assumption of progress. 
This is its procedure, as history shows; and while the meaning of 
good varies from age to age, so that it is now conceived as earthly and 
human, now as cosmical and divine, there is yet in the idea of 
progress a constant content represented by that buoyancy of life 
which still makes effort worth while. 

Particular applications of justice are, as in the ease of science, 
the consequence of particular hypotheses. Such hypotheses of prog- 
ress, in severalty, are the rights which represent the ends and aims 
recognized by the judicial consciousness of mankind as tending 
toward the good. As I have said hitherto they are theoretic in 
character, for the reason that the practical needs of life blind to the 
ulterior bearings of conduct; reason, whether moral or scientific, 
feels the need of detachment from the concrete fact. It should be 
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gratification of the passional or the appetitive, soul, but in that of 
the intellective. Only when life and life's situations are made rea- 
sonable to men is justice done. 

Finally, if to what I have had to say it should be objected that I 
have added little to Plato's idea of justice, I would only reply that 
there is little to add. 

H. B. Alexander. 

University op Nebraska. 



THE AVERSION TO ANOMALIES 

IN a study I recently made of ceremonial as an expression of re- 
luctance to meet change, on the one hand, and of impatience to 
get through with it, on the other, I was much impressed by the aver- 
sion shown by primitive peoples to those in their midst not readily 
classified. It is an analogous feeling, I take it, to that we ourselves 
entertain about persons of an uncertain age, of an equivocal sex 
aspect or character, persons whose family is unknown, or whose 
social position is doubtful. Unlabeled, unclassified, we find our ac- 
quaintances discomfiting. It is this very discomfiture which finds 
in more primitive circles collective expression. In them anomalies 
are shunned or segregated or disqualified. From this point of view 
I would like to review certain well-known primitive attitudes. 

First, the attitude towards the uninitiated male. The time comes 
to almost every savage boy to be made a man and a member of his 
tribe, to be initiated. But there have been exceptions to this tribal 
order — perhaps the boy has been unable to pass the necessary ordeal, 
perhaps his family could not afford the expense. Whatever the 
reason for the irregularity, as uninitiated the youth or man is for 
the rest of his life more or less of an outcast. From the religious 
and political life of his group he is excluded. Sometimes no girl 
will marry him. Among the Bondeis of East Africa, his offspring 
are killed. Generally, whatever the age of the uninitiated, he is 
called or accounted a child. With the children and the women he 
may even have to spend his time. And he is ever a butt for the jeers 
and insults of the men to whom his lack of standing, his anomalous 
position, is hateful and despicable. 

"You are a woman" is the taunt, it is said, that drives many a 
native youth in the Transvaal into the circumcision lodge. And 
when the Iroquois wished to degrade the Delawares for breaking a 
treaty they put them into women's skirts. 1 This feeling, the feeling 

i Times and standards change. One hears no threat of dressing up the 
German war lords as women. Perhaps the English feminists would object. 



